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COMMENTS
Rationale

Transfer of employees from one organisation tolarotvithin the European Union is
determined by the Acquired Rights Directive (ARDfs implementation has been
tempered by pre-existing legislation protecting Eyge rights. In the UK such
transfers are executed under the Transfer of Uakiegs (Protection of Employment)
Regulations 2006 (known as TUPE). It should alsadmognised that a significant
body of case law has been built up both within thé and European Jurisdiction
which has interpreted the ADR and TUPE 2006 Reuuiat

The substantive issue is whether the jurisdictiboutd have the equivalent of UK
TUPE legislation or consider implementing somethimgre measured and appropriate
to Jersey’s economic context.

The demanding timetable indicated by Deputy Southar his proposition is not
feasible without significant dislocation to the &tkig legislative timetable as shown
by Social Security in their 2012 Business Plan. @iments have already been given
to developing Discrimination and other family-fréip laws. Assuming Social
Security were able to change drafting priorities Hew legislation with the approval
of the States, enactment of a Jersey TUPE Law ctaldd at least 18 months and
potentially longer if further public consultationeve to be undertaken which SEB
believe will be necessary.

An accelerated agenda for the introduction of TWPHersey as inferred by the 2013
deadline severely constrains the opportunity ftailared Jersey approach to TUPE to
be developed and which learns the lessons fromARIE (see attached Annex) and
UK TUPE. In the current economic climate the introdon of TUPE style legislation
may lead to reduced flexibility and constrainedrexnic performance. It is preferable
to properly consult and evaluate proposals whicktrtiee spirit of TUPE rather than
create a rigid legislative framework. Any framewanklegislation should encourage
business growth and development not withstanding apropriate protection for
employees.

The concept of a transfer on the same terms anditemrs of employment may be
challenging in practice. ‘Same’ as in the contekti® ARD does mean the same
‘i.e. not substantially similar or comparable inethaggregate’. Accordingly,
compliance with UK TUPE for example, or the detdilegislation implied in Deputy
Southern’s proposition, will be obliged to replieaach and every benefit provided by
the transferring company before the transfer (merssiexcluded by UK TUPE and
ARD) can be effected. This may be extremely coddifficult and undesirable in
practice to achieve given differing employment ficas in organisations.

Consideration of variations on TUPE could reduce dineas covered, but certainly
include pay, hours, holidays, etc., and this woloddviable for smaller and larger
organisations alike. The framework can make itrclelaat organisations are in or out
of scope, tailoring to the specifics of the locabromy, for example excluding
organisations with a certain number of employeekess, cover contractual changes
that the new employer could make to contractuanseand conditions by way of
economic, technical and organisational imperat#30O’ in UK TUPE and ARD),
and modify consultation to enshrine existing cdliex consultation requirements
already in place under Jersey employment law. Suchpproach is consistent with
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SEB’s current approach to transfers and refleces dhrlier approaches to Jersey
Electricity and Jersey Telecom.

SEB is already considering as part of their worknpadoption of a similar approach
based on the UK’s Cabinet Office principles, whigbuld apply to public sector
employees, employers and their representativepkaug a contractual obligation on
private companies engaging with the public seatoadhere to this framework. The
intention is that this guidance will form a framawavhich provides clarity, not only
at point of transfer but post-transfer — an area was not fully addressed when Post
and Telecommunications were incorporated. The UKiizd Office guidance applies
to transfer of undertakings from the public sectwhich together with the BIS
(Annex — Background) Employment Rights Guidances, fbrms a strong baseline for
Jersey to build on.

Discussions are already taking place with Ports #&fmlising to develop this
framework approach. Significantly, this includesisoltation with Trade Unions, not
only as to how it will work for the current plannedinsfers, but also taking the
concept forward in the future.

This approach pre-empts the need for legislatiod provides a more flexible
approach consistent with changes in economic trends issue to which the UK
TUPE legislation has not been able to respond.

Importantly this extends the principles of alteivatservice provision already agreed
by SEB to be developed into a formal framework widgnce in the initial stages for
the Public Sector, and once this has been estellisls best practice it might be
implemented for the private sector as a model ®m@tiemployment code following
formal consultation.

A key aspect of any transfer of undertakings isdbetractual arrangements that are
put in place. These can and should require thegsafding of employment rights,
preservation of basic terms and conditions and Wtai®n arrangements, in
accordance with existing Jersey employment law taod avoid any duplication and
confusion that separate TUPE legislation could d)rirmaking sure that detailed
arrangements as covered in the proposition ardaicepand agreed before a transfer
can be finalised.

The SEB is already addressing issues relating tsifes with regard to alternative
services provision; this is excluded under UK TURBEd ARD. From previous
experience with the incorporation of Jersey Tele@omd Jersey Post, one of the key
issues which impacts on the co-operation of em@syeith transfer, is that of pension
rights. The SEB already makes the decision whathalow admitted body status for
employees affected by transfer to another underggkin an open or closed scheme
basis. A number of factors are taken into accasuh as the cost and risk to PECRS.
This does not need further legislation and so aopgsals for pension transfer rights
such as those suggested by Deputy Southern wotiltenequired.

Financial and manpower implications

One of the lessons learned from the UK and Eurgpéhat because TUPE is
predominantly determined by case law, the integpi@t is subject to frequent shifts
and more so in times of economic uncertainty. Ewell of employment tribunals in
the UK is at an all-time high. Many of claims brbadpefore the Tribunals relate to
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unfair dismissal and selection for redundancy mgisirom outsourcing, as many
organisations seek to make savings in non-cores arfeiieir business.

The SEB believes that the introduction of TUPESd&dion would have inevitable and
significant consequences for the Jersey Employmebunal and JACS, as this will

be a key way in which the interpretation and agplility of legislation can be tested.
There will be knock-on cost implications if TUPHjiglation is introduced. There is
no doubt that it will create further opportuniti®s the legal community to engage in
the contractual relationship between employer angleyee with the attendant costs
and workload.

The UK TUPE has proved extremely costly for bothtipa involved in transfers in
legal fees and costs, project costs, consultarey, fdue diligence, and compensation
to employees (redundancy payments and unfair disthigaims). It is disingenuous to
claim that the introduction of a TUPE in any forrancbe achieved without the
recognition that it will impose a financial burden organisations both private and
public which does not currently exist.

States Employment Board position

For the reasons given above, the States EmployBuward opposes the proposition.
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ANNEX
BACKGOUND COMMENT

As referred to in Deputy Southern’s propositione tBuropean Acquired Rights
Directive (ARD) protects the rights of employeestba transfer of a business or part
of it or where a service or function is outsourdeda service provider. It was
implemented in the UK by the Transfer of UndertgkirfProtection of Employment)
Regulations 1982. There have been a number of amemd to this legislation,
culminating with the last one in 2006, which soutghprovide clarity on whether or
not the Regulations apply to particular contractog or analogous situations.

The Department for Business Innovation and SKBIES] is currently seeking views
on the effectiveness of the Transfer of UndertakifBrotection of Employment)
Regulations 2006 and how they might be improvedils¥/the Regulations implement
a European Directive and provide important protexi for both employers and
employees, the UK Government is concerned that dmms@esses believe they are
‘gold-plated’ and overly bureaucratic. A formal soiftation on any proposed changes
is being considered for later in 2012.

One of the purposes of the directive was to elitaindne vulnerability of and
uncertainty for employees and, in times of comnatrgrowth and activity to provide
them with some protection. In time of economic utaaty the current rigours of UK
TUPE impose tough constraints on organisationsth the public and private sectors
in their endeavours to achieve savings and effidgésn This has resulted in calls from
UK businesses to reduce the burden of TUPE andadsput in place a TUPE ‘Lite’
which is more flexible and adaptable in tough timesd in particular makes it less
onerous for smaller businesses who are less alaffdal the cost the demands place
upon them.

Other jurisdictions such as Guernsey do have a trilJPE (highlighted by Deputy

Southern). Guernsey’s legislation came about becatfisthe incorporation of its

telecommunications into a separate entity in 20€f1 Jersey Telecommunications
Law 2002) and like the Jersey equivalent pre-dttedater refinements introduced in
UK TUPE legislation in 2006. Use of such models neoould not be fit for purpose in

the current economic climate or consistent withedigping UK and EC employment
casework.
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